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individual from harassment during an 
investigation by the Special Counsel or 
during the pendency of any proceeding 
before the Board, except that an agen-
cy, other than the Office of the Special 
Counsel, may not request a protective 
order with respect to an investigation 
by the Special Counsel during such in-
vestigation. 

(b) Any motion by the Special Coun-
sel requesting a protective order must 
include a concise statement of reasons 
justifying the motion, together with 
any relevant documentary evidence. 
Where the request is made in connec-
tion with a pending Special Counsel 
proceeding, the motion must be filed as 
early in the proceeding as practicable. 

(c) Where there is a pending Special 
Counsel proceeding, a Special Counsel 
motion requesting a protective order 
must be filed with the judge con-
ducting the proceeding, and the judge 
will rule on the motion. Where there is 
no pending Special Counsel proceeding, 
a Special Counsel motion requesting a 
protective order must be filed with the 
Clerk of the Board, and the Board will 
designate a judge, as defined at 
§ 1201.4(a) of this part, to rule on the 
motion. 

§ 1201.147 Requests for protective or-
ders by persons other than the Spe-
cial Counsel. 

Requests for protective orders by per-
sons other than the Special Counsel in 
connection with pending original juris-
diction proceedings are governed by 
§ 1201.55(d) of this part. 

§ 1201.148 Enforcement of protective 
orders. 

A protective order issued by a judge 
or the Board under this subpart may be 
enforced in the same manner as pro-
vided under subpart F of this part for 
Board final decisions and orders. 

Subpart E—Procedures for Cases 
Involving Allegations of Dis-
crimination 

§ 1201.151 Scope and policy. 
(a) Scope. (1) The rules in this subpart 

implement 5 U.S.C. 7702. They apply to 
any case in which an employee or ap-
plicant for employment alleges that a 
personnel action appealable to the 

Board was based, in whole or in part, 
on prohibited discrimination. 

(2) ‘‘Prohibited discrimination,’’ as 
that term is used in this subpart, 
means discrimination prohibited by: 

(i) Section 717 of the Civil Rights Act 
of 1964, as amended (42 U.S.C. 2000e– 
16(a)); 

(ii) Section 6(d) of the Fair Labor 
Standards Act of 1938, as amended (29 
U.S.C. 206(d)); 

(iii) Section 501 of the Rehabilitation 
Act of 1973, as amended (29 U.S.C. 791); 

(iv) Sections 12 and 15 of the Age Dis-
crimination in Employment Act of 
1967, as amended (29 U.S.C. 631, 633a); or 

(v) Any rule, regulation, or policy di-
rective prescribed under any provision 
of law described in paragraphs (a)(2) (i) 
through (iv) of this section. 

(b) Policy. The Board’s policy is to ad-
judicate impartially, thoroughly, and 
fairly all issues raised under this sub-
part. 

§ 1201.152 Compliance with subpart B 
procedures. 

Unless this subpart expressly pro-
vides otherwise, all actions involving 
allegations of prohibited discrimina-
tion must comply with the regulations 
that are included in subpart B of this 
part. 

§ 1201.153 Contents of appeal. 

(a) Contents. An appeal raising issues 
of prohibited discrimination must com-
ply with § 1201.24 of this part, with the 
following exceptions: 

(1) The appeal must state that there 
was discrimination in connection with 
the matter appealed, and it must state 
specifically how the agency discrimi-
nated against the appellant; and 

(2) The appeal must state whether 
the appellant has filed a grievance 
under a negotiated grievance procedure 
or a formal discrimination complaint 
with any agency regarding the matter 
being appealed to the Board. If he or 
she has done so, the appeal must state 
the date on which the appellant filed 
the complaint or grievance, and it 
must describe any action that the 
agency took in response to the com-
plaint or grievance. 

(b) Use of Board form or Internet filing 
option. An appellant may comply with 

VerDate Mar<15>2010 10:41 Feb 24, 2014 Jkt 232010 PO 00000 Frm 00060 Fmt 8010 Sfmt 8010 Y:\SGML\232010.XXX 232010eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



49 

Merit Systems Protection Board § 1201.155 

paragraph (a) of this section by com-
pleting MSPB Form 185, or by com-
pleting all requests for information 
marked as required at the e-Appeal site 
(https://e-appeal.mspb.gov). MSPB Form 
185 can be accessed at the Board’s Web 
site (http://www.mspb.gov). 

[54 FR 53504, Dec. 29, 1989, as amended at 68 
FR 59864, Oct. 20, 2003; 69 FR 57631, Sept. 27, 
2004; 77 FR 62371, Oct. 12, 2012] 

§ 1201.154 Time for filing appeal. 

For purposes of this section, the date 
an appellant receives the agency’s deci-
sion is determined according to the 
standard set forth at 1201.22(b)(3) of 
this part. Appellants who file appeals 
raising issues of prohibited discrimina-
tion in connection with a matter other-
wise appealable to the Board must 
comply with the following time limits: 

(a) Where the appellant has been sub-
ject to an action appealable to the 
Board, he or she may either file a time-
ly complaint of discrimination with 
the agency or file an appeal with the 
Board no later than 30 days after the 
effective date, if any, of the action 
being appealed, or 30 days after the 
date of the appellant’s receipt of the 
agency’s decision on the appealable ac-
tion, whichever is later. 

(b) If the appellant has filed a timely 
formal complaint of discrimination 
with the agency: 

(1) An appeal must be filed within 30 
days after the appellant receives the 
agency resolution or final decision on 
the discrimination issue; or 

(2) If the agency has not resolved the 
matter or issued a final decision on the 
formal complaint within 120 days, the 
appellant may appeal the matter di-
rectly to the Board at any time after 
the expiration of 120 calendar days. 
Once the agency resolves the matter or 
issues a final decision on the formal 
complaint, an appeal must be filed 
within 30 days after the appellant re-
ceives the agency resolution or final 
decision on the discrimination issue. 

(c) If the appellant files an appeal 
prematurely under this subpart, the 
judge will dismiss the appeal without 
prejudice to its later refiling under 
§ 1201.22 of this part. If holding the ap-
peal for a short time would allow it to 

become timely, the judge may hold the 
appeal rather than dismiss it. 

[54 FR 53504, Dec. 29, 1989, as amended at 59 
FR 31109, June 17, 1994; 62 FR 59992, Nov. 6, 
1997; 65 FR 25624, May 3, 2000; 73 FR 6834, Feb. 
6, 2008; 77 FR 62371, Oct. 12, 2012] 

§ 1201.155 Requests for review of arbi-
trators’ decisions. 

(a) Source and applicability. (1) Under 
paragraph (d) of 5 U.S.C. 7121, an em-
ployee who believes he or she has been 
subjected to discrimination within the 
meaning of 5 U.S.C. 2302(b)(1), and who 
may raise the matter under either a 
statutory procedure such as 5 U.S.C. 
7701 or under a negotiated grievance 
procedure, must make an election be-
tween the two procedures. The election 
of the negotiated grievance procedure 
‘‘in no manner prejudices’’ the employ-
ee’s right to request Board review of 
the final decision pursuant to 5 U.S.C. 
7702. Subsection (a)(1) of section 7702 
provides that, ‘‘[n]otwithstanding any 
other provision of law,’’ when an em-
ployee who has been subjected to an ac-
tion that is appealable to the Board 
and who alleges that the action was 
the result of discrimination within the 
meaning of 5 U.S.C. 2302(b)(1), the 
Board will decide both the issue of dis-
crimination and the appealable action 
in accordance with the Board’s appel-
late procedures under section 7701. 

(2) This section does not apply to em-
ployees of the Postal Service or to 
other employees excluded from the 
coverage of the Federal labor manage-
ment laws at chapter 71 of title 5, 
United States Code. 

(b) When filed. The appellant’s re-
quest for Board review must be filed 
within 35 days after the date of 
issuance of the decision or, if the appel-
lant shows that he or she received the 
decision more than 5 days after the 
date of issuance, within 30 days after 
the date the appellant received the de-
cision. 

(c) Scope of Board review. If the nego-
tiated grievance procedure permits al-
legations of discrimination, the Board 
will review only those claims of dis-
crimination that were raised in the ne-
gotiated grievance procedure. If the ne-
gotiated grievance procedure does not 
permit allegations of discrimination to 
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